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ProposedRule. DismissalOrder.

OPINION AND ORDEROF THE BOARD (by R.C. Flemal):

OnJuly21, 1992 theIllinois Chapterofthe SierraClub, Citizensfor a Better
Environment,LakeMichiganFederation,andtheMcHenry CountyDefenders(Joint
Proponents)filed a proposalin which theyaskedthisBoardto consideradoptionof aseriesof
amendmentsintendedto improve thewaterquality of theStateof Illinois. An amended
proposalwasfiled on June25, 1993.

This matterhasnow beenthroughseveralpublic hearingsanda “negotiation” phase.
In addition,it hasengenderedanunusuallylargenumberof motionpleadings. SinceAugust,
1995this recordhasbeenunderconsiderationby this Board.

After substantialconsideration,andfor thereasonsgivenbelow, theBoardtoday
declinesto proceedwith this proposal. The docketwill accordinglybe closed.

OVERVIEW

TheJointProponentshavepresentedaproposalthatcontainsa rangeof waterquality
managementelements,including modificationof theState’sallowedmixing andsite-specific
rule policies,greaterfocus on controlling bioaccumulativepollutantsandmanagementof
nonpointwaterpollution, andpromotionof pollutionpreventionandwatershedplanning. The
expressedintent is to reducethedischargeof toxic andpersistentpollutantsfrom point
sources,establishwaterquality standardsfor pollutantsassociatedwith nonpointsources,and
developeffectiveplansfor limiting pollution in watershedsseriouslyaffectedby nonpoint
waterpollution. (JointProponents6/8/94at 2.)’ To this end, adoptionof theproposalwould

‘Citation to the variouspleadingsin this recordarein theform: author,dateof filing with the
Board, and(whereappropriate)pagenumber.
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significantly amendtheBoard’sexistingwaterquality regulationsat35 Ill. Adm. Code301,

302,304,306, andalsowould opena newPart313 to addresswatershedplanning.

During thefirst phaseof this proceeding,whichoccurredduringthefirst half of 1993,
theBoardheld five hearings2,at which theJointProponentsexplainedtheintentof their
proposal. Two additionaldaysof hearingdevotedto theeconomicimpactoftheproposal
were held in thefall of 1994. Much of theinterveningperiodwasdevotedto informal
meetingsorganizedby theIllinois EnvironmentalProtectionAgency(Agency) for thepurpose
of exploringareasofpossiblecommongroundbetweentheJointProponentsandthemany
otherinterestedpersons.

In theordinarycourseof events,thehearingsatwhich theJointProponentspresented
their positionwould havebeenfollowed by otherhearingsat whichtheAgency,plusother
interestedpersons,wouldhavemadea recordof their views oftheproposal. Instead,the
Boardhasreceivedmotionsfrom theAgencyandseveralotherparticipantsrequestingthat
partsorall of this proposalbedismissedwithout additional hearings. Thesemotions,andthe
JointProponentsresponse,arecurrentlypendingbeforethe Board, andserve,alongwith the
Board’sownperspectiveandexpertise,asthebasisfor today’s action.

PROCEDURALHISTORY

TheJointProponentsfiled their initial proposalonJuly 21, 1992. The Boardissuedan
orderacceptingtheproposalfor hearingon September3, 1992aftertheJointProponentshad
addressedcertaindeficienciesidentifiedin anearlierBoardorderdatedAugust13, 1992. On
December1, 1992thehearingofficer issuedanorderschedulinghearingson January22, March
4, andMarch5, 1993. Theorderalsoestablisheddeadlinesfor prefihingtestimonyand
questions.

The first hearingwasheldon January22, 1993. After thecompletionof thefirst
hearing,thefollowingparticipantsfiled motionsrequestingthattheBoardstayproceedings:
AcmeSteelCo, et al. (2/3/93);Illinois EnvironmentalRegulatoryGroup(IERG) (2/22/93);and
GE Chemicals,Inc. (2/24/93). Responsesto thesemotionswerefiled by theJointProponents
(2/16/93and2/23/93)andtheAgency (2/24/93). OnFebruary25, 1993theBoardissuedan
ordernoting its intentto proceedwith thehearingsasscheduled,but theBoardwithheldruling
on themotionsto stayproceedings.The remainingtwopreviously-scheduledhearingsandtwo
additionalhearingswereheldon March4 and5, andApril 14 and15, 1993,respectively.

OnJune6, 1993theJointProponentsfiled amotionfor extensionoftime to file an
amendedproposalandanswersto questionsnot addressedathearings.TheJointProponents
submittedanamendedproposal,statementof reasons,written answersto questions,andamotion
for leaveto file instanteronJune25, 1993.

2 TheBoardwishesto extendits appreciationto the hearingofficer in thismatter,Senior

AttorneyKathleenCrowley, for hermanyefforts in guiding thisproceeding.
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TheJointProponentsfiled motions:to postponethehearingschedule(8/11/93)andfor
continuanceofthehearingschedule(11/9/93). ThehearingofficergrantedtheJointProponents’
motionto deferhearingsby anorderdatedDecember10, 1993. OnJanuary27, 1994theJoint
Proponentsfiled anothermotionfor continuanceofhearinguntil March15, 1994. This motion
wasgrantedby hearingofficerorderdatedFebruary25, 1994.

OnMarch15, 1994theJointProponentsfiled a statusreportnotingthatmeetingswith
theAgencyandotherinterestedpersonshadnotresultedin agreement,andaccordingly
requestedthathearingsbeforetheBoardresume.By thesamefiling, theJointProponents
movedfor extensionoftime to file economictestimonyandsuggestedhearingdates. This
motionwasgrantedby thehearingofficer onMarch25, 1994. TheAgencyfiled amotionfor
clarificationof recordon April 4, 1994.

TheJointProponentsfiled economictestimonyandamotionfor leaveto file instanteron
April 11, 1994. Theyalsofiled a responseto theAgency’smotionfor clarification, anda
motionfor leaveto file instanteronApril 22, 1994. TheBoardissuedanordergrantingthe
Agency’smotionfor clarificationon May 5, 1994. Onthesameday, thehearingofficergranted
JointProponents’motionto resumehearing. OnJune16, 1994JointProponentsfiled technical
feasibility testimonyandamotionfor leaveto file instanter.Thehearingofficer issuedanorder
on September2, 1994schedulingahearingfor September28, 1994to considerthetechnical
feasibilityandeconomicreasonablenessof theproposedamendments.

OnSeptember9, 1994IERG filed amotionfor continuanceof hearing“for armnimuin
of90 days”. TheJointProponentsfiled a responsein oppositiononSeptember14, 1994.
Motions in supportofIERG’s requestfor continuancewerefiled on September14, 1994by the
ChemicalIndustryCouncilof illinois (dcl), theIllinois FertilizerandChemicalAssociation
(IFCA), andtheIllinois SteelGroup(ISG). OnSeptember12, 1994theAgencyfiled a
statementthat it waspreparedto proceedto hearings.However,theAgencydid not specifically
objectto a continuanceofhearings. OnSeptember15, 1994 theBoarddeniedthemotionfor
continuanceof hearing. HearingsoneconomicandtechnicalfeasibilitywereheldonSeptember
28and29, 1994.

In order to providetheJointProponentsan opportunity to address certain unresolved
issues, the hearing officer issuedan order on October 3, 1994settingdeadlinesfor the
participants to file written questions, and the Joint Proponents to providewrittenanswers.The
order also established December23, 1994 as the deadline for written requestfor hearing.
Writtenquestionsweresubmittedby IFCA (10/21/94),the Illinois FarmBureau (IFB)
(11/1/94),GROWMARK, Inc. (11/1/94),IERG (1 1/1/94),andGardner,CartonandDouglas
(GCD)(11/1/94). TheJointProponentssubmittedanswersto writtenquestionson December5,
1994. IERGfiled arequestfor hearingon December22, 1994basedonthecontentionthatthe
JointProponents’answerswerenotresponsiveto manyofthe questionsposedby thehearing
participants.OnDecember27, 1994IFCA andCICI alsofiled requestsfor hearing. TheJoint
Proponentsfiled theirresponseonJanuary17, 1995. OnJanuary26, 1995 theBoarddeniedthe
participants’requestfor hearingto addressunresolvedissuesanddirectedthehearingofficer to
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expeditiouslyschedulehearingsat whichtheparticipantsin therulemakingotherthanthe

proponentscouldpresenttestimonyin responseto therecordmadeby theJointProponents.

Beforethehearingofficer couldscheduleanyhearingspursuantto its order ofJanuary
26, 1995,theBoardreceivedanumberof filings requestingadditionaltime to preparefor
hearingandmovingtheBoardto strike orotherwiserule on variousaspectsof theproposalin
advanceofanyadditionalhearings. The filings include:IFCA’s Motion to ConformRuleto
RecordandLaw priorto first notice(2/24/95);IERG’sMotion to Strike (3/7/95);CICI’s Motion
to Strike (3/8/95);IFCA’s Statementin Supportof Motionto Strike(3/13/95);Agency’sMotion
to Strike(3/16/95); IERG’sMotion to Dismiss(5/5195);CICI’s Motion to Dismiss(5/9195);
ISG’s Statementin SupportofIERG andIEPAMotionsto Strike andIERGMotion to Dismiss
(5/9/95);IERGMotion to SupplementRecord(5/11/95);GCD Statementin Supportof IERG
5/11/95Motion (5/23/95); JointProponents’Responseto Motions to Strike/Dismiss(6/8/95);
IERG Reply to 6/8/95Response(6/22/95);ISG Reply (6/22/95); IFCA Reply (6/28/95);Joint
Proponents’Motion to File Instanter& Motion to CorrectMisrepresentations(7/3/95);ISO
Responseto JointProponents’7/3 Motion (7/11/95);AgencyResponseto 7/3 Motion &
Motion to File Instanter(7/17/95);GCD Responseto 7/3 Motion andMotion to File Instanter
(7/21/95);andIERG Responseto 7/3 Motion & Motion to File Instanter(7/24/95). It is these
filings thatconstitutethependingmotionsbeforetheBoard3.

ANALYSIS

The recordin thiscaseoccupiesroughlyeightfeetofshelfspace(includinghearing
transcriptsand94 exhibitsandgroupexhibits),makingan exhaustivesummaryoftherecordand
argumentshereimpractical.

To avoidburdensomerepetition,wewill notfollow ourusualpracticeofpresentinga
detailedoutlineof theproposal,followedby a detailedoutlineof all arguments,followedby our
analysison eachpoint. Instead,we will generallydiscusseachof thetopicareasin theproposal,
discussthevariousargumentsfor andagainstcontinuingwith-that-componentoftheproceeding,
andexplainthereasonsfor ourdecisions.

Moreover,beforelooking ateachtopicarea,it is instructiveto reviewseveralgeneral
considerationswithin whichtheBoardmustframetoday’sdecision. Amongtheseare:

(1) TheBoardis, asaretheJointProponents,heedfulof ourneedto keepmoving
forwardwith oureffortsto maintainandfosteranimprovedenvironment.TheBoard,andthe
Stateasa whole, is constantlyreviewingstrategiesto this end,andpursuingthosewhichhave
thebestpromise. Axiomaticis thatadecisionto not moveforward with aparticularstrategyis a
decisiononly againstthatparticularstrategyat thistime, andnot adecisionagainstachieving
environmentalprogress.

~All outstandingmotionsto file instanterandto supplementtherecordassociatedwith these
filings areherebygranted.
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(2) Manyof theinitiativesthattheJointProponentswould havetheBoardmandate
undertheinstantproposalareunderway,and in somecaseswell-advanced,in otherarenas.
Thereare,for example,majorpollutionpreventionprogramsunderwayatthefederal,State,and
privatelevels;theproblemsassociatedwith bioaccumulativesubstancesandstrategiesfor their
managementareundercontinuingreview by USEPAandtheAgency,aswell asmanyprivate
andgovernmentresearchers;andillinois hasalreadyin progressa largewatershedmanagement
program. TheBoardmustbe considerateof theseefforts, includingconsiderationofwhether
anyproposalbeforetheBoardwouldhavetheneteffectofretardingratherthanadvancingthese
initiatives.

(3) In theareaofenvironmentalmanagementofwater,thereis aparticularprocess
alreadyin placethatworkstowardsassuringthatregulationsarepromulgatedwhentheybecome
justifiedby newresearchandtechnology. This is thetriennialreviewprocessmandatedunder
theCleanWaterAct.

(4) Muchof currentenvironmentalregulation,including mostoftheBoard’sregulations,
areof thecommandandcontrolvariety. The Boardmustbe mindful, however,of thestrong
societaldesireto giveopportunity,wherepossible,to incentive-basedenvironmental
management.

PollutionPrevention

Proponents’Explanation. JointProponentscontendthattheability “to restore,maintain
andenhancethepurity ofthewatersof thisState[Act at Section11(b)]” canbe attainedonly if a
searchfor alternativesto dischargesoftoxic pollutantsbecomesthestandardpractice. (Joint
Proponents6/8/94at 4.) Moreover,theJointProponentsassertthatpreventingpollutionatthe
sourceinsteadofattemptingto dealwith it afterit hasbeencreatedis theonly way to actually
solvetheState’senvironmentalproblems. (Testimonyof K. Greeneat4.) To this end,Joint
Proponentsproposerequiringthatdischargersevaluatepollutionpreventionalternativesasa
preludeto obtainingdischargepermits. Moreover,JointProponentsproposethatdischargersto
surfacewatersandcertainpretreatersbe requiredto file a summaryofpollutionprevention
findingswith theNPDESpermitor pretreatmentapprovalapplication.

SuggestedDismissalGrounds. All movingparticipantsarguethatthe pollution
preventionmandateadvocatedby theJointProponentsis in conflictwith existinglegislation:the
1989Toxic PollutionPreventionAct (TPPAct) (415ILCS 85/1 etseq.)andthe1992Illinois
PollutionPreventionAct (IPPAct) (415 ILCS 115/1etseq.). IERG alsoalternativelyargues
that,if theBoardshouldfind that it doeshaveauthorityto regulatenotwithstandingthese
provisions,thatwe should“refrain from promulgationofregulationsin theareaofpollution
preventionuntil suchtimeastheGeneralAssemblyhasreviewedthefindingsofthe [IPPAct -

establishedPollutionPreventionAdvisory] Councilandindicatedits beliefthatactionin thearea
waswarranted”. (IERG 3/7/95at25-26.)
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TheBoardalsonotesthata significantportionofthe discussionregardingthemeritsof
the JointProponents’pollutionpreventionproposalisdirectedto thecircumstancesunderwhich
the “bestdegreeoftreatment”(BDT) standardappliesto dischargers.(Agency3/16/95at 10-11
and7/17/95at 1-2; IERG3/7/95 at 18-26and6/22/95at 5-8; CICI 5/9/95; ISG5/9/95;GCD
5/23/95and7/3/95at 1-4; andJointProponents7/3/95at 1-3.) JointProponentspostulatethat
BDT doesor shouldapplyto ~flpersonscurrentlydischargingcontaminantsdirectlyor indirectly
into thewatersofthestate. The Agencyandtheothermovingparticipantsparsetheexisting
rulesasrequiringBDT only whenapermitteddischargerrequestsamixingzoneor ZID from
theAgencypursuantto Section302.201,orwhenapermitteddischargerrequeststo integrateits
wastestreamspursuantto Section304.102(see,e.g.,Agency7/17/95at 1). Thedifferencein
interpretationis critical if theproposalis to beadopted,sincetheJointProponents’interpretation
wouldplaceamuchlargernumberofdischargersunderthepollutionpreventionmandate.

Decision. The issuebeforetheBoardis notwhetherpollutionpreventionisgoodor bad.
Pollutionpreventionisundisputedlyoneofthemostessentialelementsin maintaining
environmentalquality. Rather,theissueis whethertheparticularpollutionpreventionprogram
advocatedby theJointProponentsconstitutesthebest,mosteffectiveway to maximizethe
magnitudeandconsequencesofpollutionprevention.

Twopollutionpreventionacts,theTPPAct andtheIPPAct, thatarealreadyin existence
establishabroadphilosophicalandoperationalframeworkfor promotingpollutionpreventionin
Illinois. The1989TPPAct hasasits statedpurpose:

To reducethedisposalandreleaseof toxic substanceswhichmayhaveadverse
andserioushealthandenvironmentaleffects,to promotetoxic pollution
preventionasthepreferredmeansfor achievingcompliancewith environmental
lawsandregulations,to establishStateprogramsthatprovidehigh-level
attentionto toxic pollutionpreventionpolicy initiatives, to integrateexisting
regulatoryprogramsto promotetoxic pollutionprevention,andto stimulate
toxic pollutionpreventionstrategiesby industry. -

TheTPPAct alsocreatedaToxic PollutionPreventionFundto financeactivities
mandatedfor theAgency(Toxic PollutionPreventionProgram)andtheHazardousWaste
ResearchandInformationCenter(Toxic PollutionPreventionAssistanceProgram). TheTPP
Act furthercreateda voluntaryprogramwherebyanypersoncouldseekAgencyapprovalofa
toxicpreventioninnovationplanutilizing innovativeproductionprocesses.

Among othermatters,the IPPActenumeratesfindingsoftheGeneralAssemblyas
regardsthepreventionofpollution. The findingsincludestatementsregardingthevaluesof
pollutionprevention(i.e., “that suchpollutionpreventionopportunitiesmayoffer significant
savingsthroughreducedrawmaterials,insuranceandpollutioncontrolcosts “). The
findingsalsonote variousdirectivesto theStateto helppromotepollutionpreventionandto look
for pollutionpreventionalternatives.The IPPAct alsoarticulatesthepolicyof theStateas
embracingtheconceptof reducingpollutionanddescribesahierarchyfor differentmeansof
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implementingpreventiontechniques;it doesnot, however,mandatetheperformanceofpollution

prevention.

TheIPPAct goeson to establishthePollutionPreventionAdvisoryCouncil (Council).
TheCouncil is chargedwith evaluatingtheadequacyofpollutionpreventionprograms,to
considerotherapproachesto pollutionprevention,andto reportits findingsand
recommendationsto theGovernorandGeneralAssembly. TheCouncil isnow in theprocessof
finalizing its recommendations,which it expectsto deliverto theGovernorandGeneral
Assemblywithin thenexttwo to threemonths.BecausetheIPPspecificallydirectstheCouncil
to proposeits recommendationsfor pollutionpreventionprogramsfirstto theGeneralAssembly
andtheGovernor,theBoardbelievesthattheIPPAct clearlyenvisionsthattheGeneral
AssemblyandGovernorwill decidewhich, if any,of therecommendationsoftheCouncilwill
beproposedinto law.

Giventheactivepollutionpreventionprogramsalreadypresentin theState,plus
reasonableexpectationthattherecommendationsof theCouncilwill providefor additionalState
pollutionpreventioninitiatives,we believethatit wouldbe inappropriateatthis timefor this
Boardto entertainan independentanduncoordinatedpollutionpreventionmandate.

SincetheBoarddoesnot intendtodayto adopttheJointProponents’mandatorypollution
preventionprogram,theissueof whetherthatprogramappliesto dischargerssubjectto BDT
requirements,or to someothergroup,neednotbeaddressed.

Allowed Mixing. Zoneof Initial Dilution (ZID). andBioaccuniulation

ProponentsExplanation.JointProponentswould disallow the useofmixing where
effluentscontainbioaccunrnlativechemicals,andentirelyprohibit theestablishmentof ZIDs.in
permits. JointProponentsassert.thatallowedmixing may be appropriatefor chemicalsthat
degrade,but is not appropriatefor chemicaLsthatpersistin theenvironmentor buildup in the
foodchain. Whenbioaccumulativeandpersistenttoxicantsareincludedin aneffluent, the
contentionis that theiradverseeffectson theecosystemarenot abatedby meredilution.

RegardingZIDs, theJointProponentsobservethat theexistingrulesallowexceedence
of acuteaquatictoxicity standardswithin aZID. Thus, theycontendthatthe ZID provision
permits “deadzones”within thestream. TheJointProponentsbelievethatprohibitionof
ZIDs is necessaryto protectaquaticlife in Illinois waters.

As to Section302.663,bioaccumulationisaprocessby which organismsin thefood
chain,up to thetopavianandterrestrialpredators,absorbandretainwater-bornechemicalsin
theirtissuesat greaterconcentrationsthanfound in theirenvironment.In derivingwildlife
protectionandhumanhealthcriteria, theJointProponentshaveproposedtheuseof a
bioaccumulationfactor(BAF) for asubstanceasareplacementfor abioconcentrationfactor
(BCF). Theexistingregulationsfor derivingwaterquality criteriaat35 III. Adm. Code
302.SubpartF prescribetheuseof BCF, whichaccountsfor uptakeof pollutantsinto anaquatic
organismonly throughabsorption.TheJointProponentscontendthatuseof BAF, whichalso
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accountsfor uptakefrom foodandotheringestedsediment,will providea moreaccurate
indicationof theimpactof apollutantin anecosystem.(TestimonyofR. Ginsbergat 5.) The
proposalalsoincludesproceduresfor derivingBAFs.

SuggestedDismissalGrounds. IERG, CICI, ISG, andGCD essentiallyarguethatthe
proposalis an improper“post-hoc” attackon theallowedmixing rulesadoptedin DocketR88-
21 DocketsA & B In the Matterof Amendmentsto Title 35 Subtitle C (Toxics Control)
(January25, 1990andJune21, 1990). Theseparticipantscite to theextensiverecord
developedin R88-21on thesepoints, andsuggestthat thetestimonyof Dr. RobertGinsberg
andGlendaDanielspresentedin this proceedingby JointProponentssimply doesnotjustify
revisionof the recentlyadoptedrules. (IERG 5/5/95at 9-31; CICI 5/9/95;ISG 5/9/95 at 2-4;
GCD 5/23/95).

Decision. TheBoardfinds nothingimproperin revisitingevenrecentlyadoptedrules
to keeppacewith newresearchandtechnology. The informationpresentedby theJoint
Proponentscertainly indicatesthatconcernhasheightenedover time abouttheeffectof
bioaccumulativepollutants(see,e.g.Exh. 35-40),andastheJointProponentspoint out, the
USEPA guidancedocument(TechnicalSupportDocumentsfor WaterOualitvBasedToxics
Control,September,1995)uponwhich theR88-21 rules werebased,expressedsomeconcerns
aboutbioaccumulativepollutants(Joint Proponents6/8/95at 4). USEPAhasitselfupdated
this technicalsupportdocument(TSD), issuinga revisionin 1991. The March, 1991TSD
continuesto reflectUSEPAconcernsaboutbioaccumulation,asit continuesto advisestatesto
considerthisasa factor in consideringwhetherto allow mixing.

However,asIERG pointsout,USEPAdoescontinueto supportuseof mixing and
ZIDs andwaterquality managementtools. In thisinstance,theBoardfinds that theJoint
Proponents’generalconcernshaveoutpacedtheavailabilityof scientific evidenceto support
their suggestedapproachofanoutright banon ZIDs. Any specificconcernscanbeexpressed
on acase-by-case,site-by-sitebasisunderourexisting rules. Moreover,while we will not
proceedto additionalhearingswith thisportion ofthe proposalnow, JointProponentsare
remindedthatall newresearch,emergingissues,andtechnologicaldevelopmentsregarding
controlof waterpollutionareroutinely revisitedin thecontextof thestate’sfederally-
mandatedtriennial review of its waterrules. Thisprocesswill continue,andwill certainly
keepin focusthe issuesof bothallowedmixing andbioaccumulation.

Biological IntegrityorBiologicalStandards

Proponents’Explanation.TheJointProponentsbelievethatIllinois’ management
programsaddressingnonpointsourcecontaminationareinadequate.Theycontendthatthe
State’sregulatoryprogramslackin-streamwaterquality standardsfor thevariousmethodsof
managingnonpointwaterpollution. (TestimonyofS. Apfelbaumat 2.) To addressthis
deficiency,theJointProponentshaveproposedanewSectionat 35 III. Adm. Code302.313,
whichwouldsetforth biologicalintegrity standards.JointProponentsbelievethatsuch
standardsarean importantadditionto thewaterqualitystandardsasan indicatorof long-termor
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ecosystemiceffectsona watersystem. (SeeJointProponents6/8/95at 5, andEx. 1-Attach.C,

L, M, andF, andEx. 22).

JointProponentswouldalsoaddto theBoard’swaterquality regulationsa narrative
standardstatingthatwaterresourcesof theStatemustbepreserved,protectedandrestoredin
theirmostecologicallyachievablecondition. Theywouldalsorequirethat theAgencypropose
to theBoardwithin two yearsof theeffectivedateoftheproposedamendmentsnumeric
biologicalstandardsfor Illinois waterresources.Thenarrativestandardat Section302.313(a)
requirestheAgencyto deterntinetheconditionof theState’swaterresourcesusingthecombined
measuresofphysical,chemical,andbiologicalcharacteristicsof eachsurfacewatertype. The
JointProponentsbelievethatthe informatiOnregardingtheState’swaterresourceswill beuseful
to theAgencyin developingnumericbiologicalstandards.(TestimonyofM. Rossat 10.)

SuggestedDismissalGrounds.Only theAgencyhasmovedto strikethisportionofthe
proposal. The Agency’schallengedoesnotgo to lack of statutoryauthority,but insteadgoesto
thetiming ofenactmentof anymandatefor biocriteria. TheAgencybelievesthatmandatory
biocriteriaare:

premature,consideringtheAgency’sobligationsto USEPAunderthe
CleanWaterAct. Theyalsocall upontheBoardto mandatethattheAgency
devoteconsiderableresourcesto aspectsof thebiologicalstandardsdevelopment
thatmayproveinconsistentwith programrequirementsestablishedpursuantto
theCleanWaterAct.

The federallymandatedtriennialreviewof waterquality standardshasbeen
discussedwith USEPAandit wasagreedthatnarrativebiocriteriaasIllinois
standardswouldconstituteoneof thegoalsfor thenexttriennialreview
proposal(following thependingtriennial reviewproposalthathasbeen
designatedby theBoardasR94-1). Thebiocriteriawouldbebasedin parton
guidancedocumentsdistributedby USEPAto aid statesin establishingboth
biocriteriastandardsandthenecessarymonitoringprogramssupportiveof
biocriteria. Monitoringprogramsareessentialin enablingtheAgencyto assess
compliancewith abiocriteriastandardaswell asto establishabaselineof
ecosystemquality information. Unlike conventionalstandards,biocriteria
requireastrongunderstandingof currentconditionsaswell aswhatare
consideredthebestreferenceconditionsin existencefor aparticularregion.

Subpart(a) of proposedSection302.313couldbe interpretedasdirectingthe
Agencyasto whattypeofnumericstandardsareintendedunderthemandateof
subpart(b). It couldalsobe interpretedasdirectingtheAgencyto gatherdata
ratherthanto regulateacertainattributein thewatersof theState. Sinceother
obligationssuchas thetriennial reviewprocessarein placeto assurethat
Illinois hasbiocriteriain placein thenearfuture, theJointProponents’rule
wouldserveonly to provideacumbersomemodelto follow in theproposed
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narrativestandardandto setanunrealisticandperhapsunnecessarydeadlinefor

numericbiocriteria.

(Agency3/16/95at 6-7).

Decision. Clearly,theAgency’sobjectionis oneofresourceprioritization. The Agency
hascommittedto USEPAthatit will work towardsnarrativebiocriteriaasapartofthetriennial
reviewprocess.As aresultof thepassageof timesincetheJointProponents’1992 filing, the
timefor theAgencyto honorits federalcommitmentis nearlyuponus. Underthese
circumstances,theBoardagreesthat it wouldbeunwisefor all concernedto proceedwith this
portionoftheproposalin thisdocketat thistime. The Boardexpectsto seeanAgency
regulatoryproposalmadein a timely fashion,andwelcomestheJointProponents’participation
in suchproceeding.

WatershedPlanning

Proponents’Explanation. JointProponentsbelievethatwatershedplanningis essential
for reducingnonpointwaterpollution. Thepetitionersbasetheir conclusionon the 1990-91
Illinois WaterQualityReport. Overall, the intentofthe proposalis to requirethe Agency“to
takethelead in developingwatershedplans, [and to] involveotherinterestedparties[and local
governments]to thegreatestextentpossible” in voluntarywatershedplanning. (Statementof
Reasons6/25/93at6.)

Theproposedplanningrequirementsrequirewatershedplansfor thosewatersheds
found to exceedwaterquality standardsor biological standards.Thewatershedplan is
intendedto identify existingandpotentialproblemsandopportunitiesfor protectionand
managementofwaterandrelatedlandresources,andthento developobjectivesto carry out
anappropriateplanof action. Oncean adversely-affectedwaterbody is identified, the
proposalrequirestheAgencyto determineatotal maximumdaily load (TMDL) for the
watershed.The Agency is requiredto usetheTMDL to determineandallocatethe maximum
amountofpollutantsthatmaybe presentin thewatershedandstill assurecompliancewith
waterquality standards.

In additionto determiningTMDL, the proposalassignsa numberof tasksto the
Agency. First, theAgency is requiredto issuea public notice in theaffectedcounties;the
JointProponentsenvisionthat suchnoticewill stimulatea discussionamonglocal governments
andvariouspublic interestgroupsregardingreductionof nonpointwaterpollution. Second,
theAgencyis requiredto developguidelinesfor thepreparationof watershedplans,and
providetechnicalassistanceandapprovalof plansdevelopedby local unitsof government.
Third, the Agencyis requiredto meetwith units oflocal government,stateandfederal
agencies,andthepublic to facilitatetheirparticipationin theplanningprocess. Last, the
proposedamendmentsassignthe Agencytheultimate responsibilityto ensurethat appropriate
actionsaretakenin atimely mannerto maintainquality of the State’swaterresources.
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SuggestedDismissalGrounds. The Agency,IFCA, IERG, ISO, CICI, andGCD each
challengetheBoard’s statutoryauthorityto adopttheambitiousplanningsystemwhich theJoint
Proponentsadvocate(Agency3/16/95at 3-5; IFCA 2/24/95at 1-13; IERG 3/7/95 at 27-31; ISG
5/9/95at 4; CICI 5/9/95;GCD5/23195). This challengedoesnotdiffer in its particularsamong
filings. Thefirst groundfor challengeinvolvestheperceivedinter-relationshipbetween
watershedplanningandtheIllinois WaterQuality ManagementPlan(IWQMP), whichpLanfalls
within theAgency’sstatutorypurview. The secondinvolvespastcaseprecedentinvolving
invalidationoftheBoard’sattempt,madeduringits earlyyears,to mandateregionalwastewater
treatmentin DuPageCounty. (Village ofSouthLombardv. PCB, 66111.2d 503,363N.E.2d
814(1977).)

TheIWQMPargumentflows from theAct’s separationof functionsin Sections4 and5
betweentheAgencyandtheBoard. Among otherthings,Section4(1) designatestheAgencyas
“the waterpollutionAgencyfor thestatefor all purposesoftheFederalWaterPollutionControl
Act”, thepredecessortitle for the CleanWaterAct. UndertheCleanWaterAct, theAgencyis
requiredto developa continuingplanningprocess,subjectto reviewandapprovalby the
USEPA,that integratesoperatingpolicies,procedures,andpracticesthatcomprisethefunctional
andplanningelementsof theAgency’swaterqualitymanagementprogram. (33 U.S.C.§ 1313.)
As partofthatprocess,theAgency is requiredto developaWaterQualityManagementPlan
containingtheelementsspecifiedin Sections208and303of theCleanWaterAct. (33 U.S.C.
§~1288and1313.) Thoseelementsincludeproceduresfor controllingpointandnonpoint
sourcesofpollution, aswell asdevelopmentofTMDLs for pollutantsin certainwaters. (33
U.S.C. § 1313(e).)

TheAgencyis accordinglyvestedwith theauthorityto create,revise,andadministerthe
IWQMP. (CitizensUtilities Companyof Illinois andVillage of Plainfleldv. Illinois Pollution
ControlBoard.illinois EnvironmentalProtectionAgency.andVillage of Bolingbrook,265 III.
Aat 3d 773,639N.E.2d1306, 1307(1994).) Thatauthorityis grantedto theAgencyalone,and
theBoardhasbeenheld to lackjurisdictionto mandateor reviewprovisionsoftheWaterQuality
ManagementPlan. (Jurcak,513N.E.2dat 1009-1010.)

TheAgencyandtheotherswho forwardthis argumentbelievethat:

Theprovisionsproposedby theJointProponentsfor Part313arethesubject
matterofthecontinuingplanningprocessandtheWaterQualityManagement
Planprovidedby theCleanWaterAct. TheJointProponentswouldhavethe
Board, interalia, directtheAgencyonwhatcircumstancesrequirepreparation
of watershedplans,specifywhat is to beincludedin thoseplans,directthe
Agencyon whento prepareTMDLs, andmandatethattheAgencyensure
timely andsufficientdevelopmentor implementingthoseplans. Clearly,the
Boardwould be outsideof itsjurisdictionin imposingsuchrequirementsonthe
Agency. A Boardmandatethatthe Agencysomehow“ensure” thecooperation
of unitsof localgovernmentin thewatershedplanningprocessis muchlike the
effort to adoptregulationsmandatingregionalwatertreatmentin acountythat
wasstruckdownby theIllinois SupremeCourtin Village of Lombardv.
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PollutionControlBoard,66 ill. 2d 503,363 N.E.2d814 (1977). As the
SupremeCourtnotedin thatcasethelegislativeintentbehindadoptionofthe
Act did notinclude“an intentto permittheBoardto compelindependent
governmentalentitiesto cooperatewith oneanother.”(Lombard,363N.E.2d
at 816.) (Agency3/16/95at4-5)

Decision. Watershedplanning,like pollutionprevention,is anenvironmental
managementprogramalreadyundersubstantialdevelopmentunderaegisapartfrom Board
regulation. In particular,boththeUSEPAandtheAgency,underauthorityofboththeClean
WaterAct andtheSafeDrinkingWaterAct, havemajorwatershedplanninginitiativesin
progress4.

TheBoardis particularlyaware,asaretheJointProponentsandall personswhohave
beeninvolved in thewaterqualitymanagementeffort, thatto datemostof thatefforthasbeen
directedtowardscontrolofpointsourcepollution. Moreover,it is alsogeneralknowledgethat
nonpointwaterpollutionisbotha significantandhistoricallyintractablepartof thepollution
controlequation.

In spiteof theproblemsthatcontrolof nonpointwaterpollutionhavepresented,the
BoardbelievesthatthecurrentUSEPAandAgencyinitiativesoffer someofthegreatestpromise
to date,andaccordinglythat theyshouldbe encouraged.In thesecircumstances,theBoard
believesthat it wouldbeunwiseandunfruitful to imposea separate,andnot necessarily
complimentary,~watershedplanningprogramon top of thesecurrentinitiatives.

ExpirationDatesfor Site-specificRules(Sections304.101& 306.35(Y)

Proponents’Explanatioa TheJointProponentsproposethat all oftheBoard’ssite-
specificrules,bothcurrentandfuture rules,havea maximumtermof five years. In this
regard,theJointProponentsmaintainthatunlimitedexemptionfrom attainmentof water
quality standardsis notappropriatein waterquality regulations.

SuggestedDismissalGroundsTheargumentsoftheproponentsfor thestrikingof this
portionoftheproposalaresummedup by theAgency:

~ ofthe importantdocumentsdetailingtheprogressofbothUSEPAandtheAgencyin
the watershedplanningarenapostdatethelast hearingin this matter. Becausethe Board
believesthatevidenceof theprogressmadeis bestdetailedin theserecentdocuments,the
Boardboth takesjudicial noticeof themandtodayenterstheminto therecordof this
proceedingsasBoardexhibits. Thedocumentsare: Exibit 95, “Region5 WaterDivision
WatershedProtectionApproach,December1995, 11 pages;Exhibit 96, “Mobilizing the
WatershedCommunity”, Agencydocument,Fall 1995, 11 pages;andExhibit 97, “Watershed
ManagementProgram”,Agencynewsletter,Winter 1966, 16 pages.
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If theGeneralAssemblyintendedall site-specificrulesandexemptionsto beof
limited duration,it couldhaveeasilyestablishedsucha limit asit didwith
respectto variancerelief. Thefact thattheAct insteadprovidesfor thesame
sortsof considerationsto applyto site-specificrulesandexemptionsasfor rules
ofgeneralapplicabilityindicatesthattheGeneralAssemblyintendedthatthe
Boardconsiderwhethereachsuchindividualrulemakingwarrantsa termination
datebasedon considerationof thefactspertainingto thatparticularrulemaking.

To requireall specificrulesandexemptionsto expirein five yearswould, in
essence,converttheminto variancesthatwouldnothaveaspecificcompliance
planandthatwould carrytheburdenofhavingto be re-justifiedeveryfive
years. The impactof theJointProponents’proposalwouldbe to:

a) penalizedischargersthathavealreadydemonstratedthat
compliancewith thegeneralrule iseconomicallyunreasonable
and/ortechnicallyinfeasible;

b) requiretheAgencyto expendresourceson thereviewof
repetitiveregulatoryproposalsthathavebeenpreviously
reviewedandfound to bevalid, therebydivertingAgency
staffawayfrom actionspotentiallyhavingmoreimpacton the
environmentsuchasenforcementactionsandthereviewof
existingstandards;and

c) requiretheBoardto spendmoreof its timedealingwith
potentiallyfrivolousmatters,andwould,asaresult,leavethe
Boardwith less timeto devoteto themoreimportantissuesof
enforcementandpromulgatinggeneralrules.

(Agency3/16/95at9-10).

While IERG, supportedby ISOandGCD,citesto caselawestablishinggeneralprinciples
ofadministrativelaw andstatutoryconstruction(IERG3/7/95at 4-17andIERG6/22/95at 1-5),
it canpointto no specificcaselawwhich wouldpreventtheBoardfrom adoptingtheproposed
limitation.

Decision. The Board fmds itself in significant agreement with theposition of the
Agency,asquotedabove. TheBoardbelievesthattherearegoodpurposesfor site-specific
rules,andthat it would be damagingto theenvironment,ratherthanconstructive,to excludethe
site-specificrulefrom thetoolsusedin environmentalmanagement.

We do notaccept,asseemsimplicit in theJointProponents’challengeto site-specific
rules,theassumptionthata site-specificrule is by its charactera lesserruleora “pass”. A site-
specificrule isonly arule tailoredto thespecificcircumstancesfacedby adischarger,and
thereforedifferentfrom theruleapplicableunderothercircumstances.Thewholeprinciple
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underlyingsite-specificrulesis thattherewill becircumstanceswhere“one-sizedoesn’tfit all”.
We continueto believethis is a legitimateprinciple,andthatdiscretionateuseof site-specific
rules is beneficial.

Sincewedo notintendto eliminateall of our adoptedsite-specificrules, thereis no need
to addresstheissueofwhethertheBoardpossessestheauthorityto sodo. Sufficeit to say,we
believethatthe Boardis vestedwith substantialrulemakingauthority. Wealsonotethat~
personhastheauthorityto 1) proposelimitationson anysite-specificrulenow in force,andto
providesupportfor specificterminationdates,and2) suggestspecificterminationdatesin site-
specificrulesproposedto theBoardby others. Themeritsof anysite-specificrule arethus
reviewableat all timesat theinstigationof interestedpersonsgenerally.

CONCLUSION

For thereasonsstatedabove,theBoardwill not proceedwith the amendmentsto the
Illinois waterquality regulationsproposedby theJoint Proponentsin thisdocket.

TheBoardemphasizesthatongoingprogramsoftheStateagencies,suchas theIEPA,
DNR, andDCCA, plustheoverviewof theNaturalResourcesCoordinatingCouncil,are
designedto addressmanyof theconcernsbroughtforth in theinstantproposal. While the
Boardtodayconcludesit is unwiseto moveforwardwith this proposal,theBoardnevertheless
recognizesthat it may well benecessaryto reassessthispositionafter sufficient time and
opportunityhavebeengivento thesevariousprogramsto provetheirmerit. Shouldregulatory
processesorstructuresor evenmandatesneedto bedevelopedin thefuture in anyofthese
areas,theBoard, asalways,standsreadyto entertainproposalsfor suchfrom anyof the State
agencies,from anyinterestgroup, or on theBoard’sown motion.

ORDER

This docketis herebyclosed.

IT IS SO ORDERED.

I, Dorothy M. Gunn, Clerkofthe Illinois PollutionControlBoard, herebycertify thatthe
aboveopinionandorderwasadoptedon the_____ dayof , 1996, by a vote
of7O_.

DorothyM,i9(inn, Clerk
Illinois Polh&Iion ControlBoard


